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IN THE UNITED STATES DISTRICT COURT - Clen
FOR THE SOUTHERN DISTRICT OF OHIO ‘
: EASTERN DIVISION | 2003 MAR 2| A l& 13
o o ' o : . ‘ . s, D"“ru(_,-r o
, o : SOUTHERN tyst Ci
MCI TELECOMMUNICATIONS , . G, e e S
CORP., . : - o
: Plaintiff,

o CASE NO. €2-97-721
v, | : JUDGE EDMUND A. SARGUS,JR,
v MAGISTRATE JUDGE TERENCE KEMP

OHIO BELL TELEPHONE
COMPANY, et al.,

Defendants.

. ‘This matter i before fhe Court for a merits review of the: claims brbught by the
01110 Bell Telephone Company, dba Amentech Ohio (“Amentech”) and the counterclalm of the
Defendant MCI Telecommumcanons Corporatwn (“MCI”) under the Telccommmucahons Act

of 1996 47 U.S, C 8§ 151 et seq (*The A;:.t") Prior to the oral argument ccmducted in this case

- .on March 6, 2003, MCI distaissed Count One of its Complamt while Amentech dmmssed all of

its counterclanns, other than Count Two
Asto the remammg clmms, MCI contends that the Com.nnssmners of the Pubhc _

Utllmes Comxmssxon of Ohio' (“Comnﬂssmners”) violated the Act by. ordcnng the lnclusmn of a

- hmuation of hab:hty p_towsmn in t_he Interconnecnon Ag_reement between MCI and_ _Ame.:ntech.‘ ‘

" zZoa

In turn, Ameritech contends in its second counterclaim that the Commissioners urila_vséﬁﬂly :

| 'By prevnous Drder of ﬂ'us Court the claims asserted by Amentech and MCl r may be brought only

-----

o us. 123 (1908) Tlus sctxon proceeds against the mdmdual commissioness in thexr ofﬁcml capacmes
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requued Ameritech to compensate MCI at the tandem-served rate for terminating local traffic.

Both issnes have been fully briefed by the parties and are ripe for ﬁnal
determination.

| | L

I a prior Order in this case, this Court disoussed the history of the 1996
Teleodmmm_ications Act and the procedure required wheri an incumbent local exchange carrier,
éﬁch as A’merifech, cannot reach #gréement with a competitor, such as MC, rcga:ding-access to
networks, facilities and services in bfder to provide dompeﬁﬁvé local telephone eﬁhaﬁée
service. (Opiﬁi&n énd Order, March 31 . 2000). Essential'ljr, the Act establishcé a procedure
which ﬁrst involves nqgoﬁatioﬁs between the incumbent carrier and the new competitor. In the
event the pafties fail to negotiate terms regardihg an interconnection agreement, the _Adt |
authdrizm state public utility commissions to adjudicate or arbitrate disputed issues. In such
case, either the ne?w entrant or the incumbent carrier may filea péﬁﬁon for arbitration ﬁnder 47 | '
USC.§ 252)(1).

The Act provides that a party petitioning a state compmission must provide

relevant documentanon concenung unresolved issues. Thereaftcr, under § 252(b)(4)(A), the

 state commxssnon shall limit its consxderatxon of any petmon - to the issues set forth in the

petmon and in the response.”

Essentially, MCI complams that the Comm;ssmners addressed and resolved a

, / dlspute between MCI and Ameritech which had not bcen listed in the petmon of MCI ot thl\

rcsponse of Ameritech 2s a dxsputed issue suhj ect to arbnratlon. While this may be tcchmcally
correct, the procedural posmre of the case is somewhat more complex |
Itis nndlsputed that on August 27, 1996, MCI filed a pstmon requestmg B
2
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compulsory arbitration of unresolved issues. The petition did not reference or seek axbitiation of
provisions pmposed by Ameritech during the negotiation limi.tilig'Ameritech's liabilify to MCI
- for neghgent acts or Om,lSSlOl]s to the greater of (1) the amount that Amentech chatged MCI for
the semce, or (2) the amount of habxhty Amentech would have to 1ts own customer for the
alleged deﬁclent semee.

| Thereeﬁer; Ameritech filed a response to the petit'ion' of MCI and also identiﬁed -
issues which it intended to subnut to arbitration. This response did not include as a contested |
iseue ehe question of limits on liability. The Commission then directed the matter to arbitration
. which ultimately resulted m an Arbitration Award issued by the Commission resolﬁﬁg all of the :
matters submitted. In accotdance with the Commission’s dueenve eontamed in the Arbxtratmn

- Award, both partnes subxmtted a pmposed interconriection agreement for approval
On March 13, 1997, the Comnussxon issued an Order and Opinion which mcluded the '
limits of liability provisions descnbed above as originally proposed by Ameritech-, but l‘e_]eﬂed |
by MCI Desplte the fact that no agreement had been reached by negonatlons ptior to the
.demand for arbxtratmn, nelther Amentech nor MCl requested the Conumesmn to resolve the
" ise thr_pugh the arbitration process. Ne1ther party, however, agreed with the other's propqsal
, "'oh t!ns issue. - | | | |
| MCI contends that the Commxsswners may not, conslstent with the Ax:t.,

3 specxﬁcally § 252(b)(4)(A), resolve any issue not submmed by the partms asan issue to. be |
5 resolved by the State Comxmssmn MCI contends that under § 252(b), the Connmsmoners were
| _wnhout legal authonty to compel terms of the mterconnectmn agreement concermng matters that

' nexther party subnutted for bmdmg resoluhon =
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It is also unchsputed however, mat MCI knew, pnor to the arbltratxon
proceedmgs, that it had not reached agreement with Ameritech as to the language in quesnon

Notw:thstandmg such fact, neither MCI nor Ameritech submitted the matter to the

Commissioners for resolution, prior to the Arbitration Award. Only after the atbitration

~ proceedings had commenced did MC] attempt to submit, at thie eleventh hour, proposed

' testimony related to limitations of liability. Ameritech moved to strike such testimony and the

arbitration panel granted the motion,

. Since the commencement of this case, the parties have entered into a new.

: mterconnecnon ag:reement which is now in full force a.nd effect. The language of the agreement

mcludes prmnsmns relamxg to lumtanons of hablhty wluch the partles have consensually
negouated. The issue raised in Count Two of =MCIfs Complamt in this case applies only to
inchoate claims.. No claims have,been broughit, nor have any claims'been thréatenéd, which

would 'implicété the disputed terms of the lirnits of liabilify impos_éd by the Cormhission,ers ina o

: now expired interconnection agreement. The parties do not dispute that there is at least a

possxbﬂlty that in the future claims could be filed and the nghts and liabilities of the pames

aﬂ‘ected by the disputad ten'ns

'I‘he Comm:ssxoners now assert that the matter does not pr%ent a case or

comroveray sufﬁc:ent to give rise to the Article It Junsdxctxon of tlns Court. Becanse the

| Agreement is explred the Commlsswners contend that they may no longet be properly before
. Ahts Court under the Ex Parte Young exceptmn to the Ele.\renth Amendment, insofar as no \ :

' prospectwe rehcf is available. Ex Parte Young, 209 U 5. 123 (1908).

_ | Thls Court agrees in part thh the posmon taken by the Comrmssxoncrs Imhally,
the Court notes thgt, Ex qute Young relief might be available to the Plaintiff, notwithstanding the
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expiration of the Agreement, if portions of the Agreement continue to have prospective effect.

If, for example, claims were currently pending in state court and the liability on such dlainm were

. effected by the terms of the now expired interconnection agreement, thei-g is no question that a

case or éohu-ovéisy would then exist.

Ina truly abstract sense, ?the Plaintiffs cqrrectly agsertthata con'tmversy exists in
that the limitatiéns of liébﬂity language adopted by the Commissioners has impose_d a
modification of the legal obligations of the parties to each other. If this were the only salient fact‘
in fhe analysis of whether the issues are moat, the Court would be incliﬁcd to ﬂﬁ;l for the |
Plaintiff | The _Cduri m_u& also consider, however, the fact that the pardes ﬁav‘e entered into a

new agrement in which agreed language on limiiatiﬂns‘ of liability has been adopted. 'Furthér,

the Court umst consnder that no cutrent clanns are pending which are eﬁ"ected by the dlsputed

provismns of the now expired mterconnectmn agreement, |
As the' Court of Appeals for the Sixth Circuit recently held in Colley v. Grartholm,
291 F.3d 880, 881 (2002), courts should refrain from resolving issues which are either moot, not

yetipe, or both. In Colley, physicians bronght an action challenging the constitutionality of

! Michig#n’s anti-éut_hanhsia statute, As the Court noted, however, the record before it did not
_deécribe any competent, terininally ill j:‘atiem who mi ght potentially request eutbanasia and

therefore be limited by the 'provisions of Michigan law. As the Cout observed:

The case is presently hypothetxcal and, as the Supreme Court -
‘observed in Cruzan [v. Director, Missouri ' Department of Health,
497 U.8. 261 (1990)] abont euthansia, “it is the better part of
wisdom not to attempt, by any general statement, to cover every
possxhle phase of the subject " o

o Id, at 833 (extemal cltatmns onutted) Further, as notcd by the Supreme Court in Tems V. Umzed

States 523 US. 296, 300 (1998), “[a] claim is not ripe for adjudwanon if it rests upon
s .
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‘contingent future events that may not occur as anticipatcd, ot indeed may not occur ai all’”?
(quoting ‘Thomas v. Union Carbide, 473 USS. 568, 580-81 (1985)." |

Under the unique circumstances of this case, the Court finds that the' claim raised
by MCI in its Count Two is not ripe for adjudication :and is most probabiy moot, The Court
therefore declines tov ,adjudicate the issuc. The Court does note, however, that because it cannot
be said with absolute certainty that the prévisions' at issue in Count Two of MCI’s Cc.)m'plaint
will not 'ha\}e some future effect a5 to claims which have accrued but are not yef filed, the

dismissal of Count Two is without préjudice to reﬁling in the event an actual controvefsy ’

B involving the 'dié.p&ted provision of the interconnection agreement occurs.,

IL |
" In its second counterclaim, Ameﬁtefch contends that the Commissioners erred by
requiring it to compensate MCI at the higher tandem-served rate for terminating local traffic.,

According to Ameriiech, MCI's single switch only qu'aliﬁes for _What is called _thé lower end

. office rate.?

In explaining their decigioﬁ, the Cbmn;issioncrs noted that “where a switch of a .

vno.n-incumbent LEC serves a geographic éréa_ comparable to the area served by the incumbent |

-\LECS_taﬁdcm switch, the appropriate rate for the non-incumbent LEC is the incumbent LEC's

tandem interconnect rate.” (Arbitration Awsard at 18). In other words, if the switch of the new -

' 'ventrant', MC] , serves a ggographic area comp‘arable to the tand_em switch served by the

pnitially, Ameritech contended that MCI had to establish that its switch served a comparable
geographic area to that served by Ameritech and that its switch performs functions similar to the

incumbent’s tandem switch. Ameritech has since abandoned the functionality argument.

6
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incumbent LEC ~ Ametitech — then the rates ordered for transporting each other’s traffic is
symmelncal |

 The Commlssmn 5 gmdclmes applicable to this chspuie are based upon the FCC
rule found at 47 CFR § 51.711(a)(3) which provides’:

Where the switch of a carrier other than an incurabent LEC serves

a geographic area comparable to the area served by the incumbent

LEC’s tandem switch, the appropriate rate for the carrier other than

an incumbent LEC is the incumbent LEC’s tandem mtcrconnecoon
. ratc '

“The PUCO found that MCI's witch in qucstlon was comparable to Ameritech in
that it servcd a comparable gcographlc area This area, Whlch basically includes Cuyahoga .'

County and Cleveland, Dlno, was dcsngnatcd by the PUCO asa gcogmpmc region which MCI

- was legally authonzed to serve. A;mentech essentially contends that the PUCO ordcrcd a

symmcmcal rate bascd on the assumptmn that MCI could, rather than actually dxd, serve a
comparable geographic area. . |
Both the Commxssmncr s and MCI contend that the dcclsmn of the PUCO 1s :

_tircly consxstent mth federal law_, spcclﬁcally 47 CFR § 51.7ll(a). Further, i xn accordance.

| : with the porposcé of the Act, the Comrtﬁssioners are to encourage innovation and deployxncnt of
5 ncwcr, more advanccd technologws If Amentech’s argument is crcdlted accordmg to MCI and
the Comnnssxoners, anew entrant would be dlssuaded from entenng the market, if such company
‘ had to first develop and serve an ennre customer base, rather than sxmply dcvelopmg the capaclty
‘ to serve such base, bcforc symmctncal pncmg would oceut. Slgmﬁcantly, thc Conumssnon ‘

| cxprcssly umted the parties to provxde ongomg mformatlon lf the. mrcumstanccs rclatwc to thc

S'Ihc PUCO applied § I'V D.5. of its Local Servme Guldelmcs which is based upon the FCC rule found -
at47 CFR§51 711(a)(3) o | L | ,
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tandem switch changed. (See Arbitration Award at 18). Neither party sought any additional
relief from the Commission after the Order subject to this appeal was issued.

oL
Itis nov;r Qell-establ@shed that this Court reviews the decisions of the
Coﬁ:mi_ssioneré of the PUCO de novo as fo whether or not the atbitrated interconnection
ég:eMents are in compliance Wiﬁ_l, the Act, while all other iasﬁes,’particularly facmal :

determinations, are reviewed under an arbitrary and capricious standard, Michigan Bell

 Telephone Co.: v. MCIMetro Access Trans. Serv., Inc., -- F.3d - (6th Cir. March 10, 2003); U. .

West v. Washington Utilities & Trans. Comm., 255 F.3 990 (9th Cir. 2001); MCI

 Telecommunications Corp. v. Michigan Bell Telephone Co.,79 F. Supp. 2 768 (E.D. Mich.

11999). The parties do not dispute that the issue in this case is resolved by the regulation found at

47 CFR § 51.711(a). Instead, the partics dispute the conclusions reached by the Commissioners

in ipplying such regulation to the speciﬁé factual circomstances. CQnsequentljr. this Coui't

re'mws the decision of the Commissioners ﬁndér the arbitrary and capricious standard.

o "I'he‘regulations' promulg’ated by the FCC state that “frjates for transportation and |

- terminatmn of local telecommumcauons traffic shall be symmcmcal A 47 CFR § 51 7 1'(3).

At the same nme, §51.71 l(a)( 1) further notes that “symmetrical ratcs are rates , . . for the same

' scmces » Further, as notcd above, § 51.711(a)(3) states, “{w}here the switch of a carrier other

_ /than an mcumbent LEC serves a geographlc area comparable to the area served by the mc bent

LEC’s tandem svmch the appl'opnate rate for the carrier other than an mcumbcnt LEC is the -

mcumbent LEC's tandem mtarconnectxon rate.” -
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Ameritech contends that the Commissioners improperly assumed that MCI was

semng an area comparable to that served by Amemech’s tandern switch. Speclﬁcally,
E Amemech loolcs to the followmg portzon of the Arbm'atmn Award whxch states

We tum our attention to MCI’s conditional cemﬁcate approved in
Case No. 94-2012-TP-ACE, wherein the Commission granted MCI
authority to provide local telecommunications services in
Cuyahoga, Franklin, and Montgomery Counties. We shall
presume, given the startup nature of MCI’s operations, that MCI
shall serve the area for which we found it worthy of a certificate.
In our view, that is the comparable service area. MCI’s request
that Ameritech pay MCI the Tandem Office Interconnection Rate

- for transport and termination of ca]ls on MCI’s network is granted.

B (Arbntratmn Award at 18). The Commissioners went on to note: -

We have teached this conclusion on the basxs of the mformanon in
.~ this proceeding. ‘We are deciding the issue on the beést information
we have. We expect the parties to provide regular reports to the
' Commission’s telecommumcatxons staff so that we may receive

ongomg information.

1d. No addmonal evidence has been presented to the Connmssmn followmg the bodxes for
subsequcnt rewew in hght of new mrcumstances
| Several oﬂwr courts have addressed the issue raised by Amentech. InMCI |
B : Tgl&communicatzom Corp. v. Michigan Be_zz Telephane Co., 79 F. Supp. 2d 768, 789 (ED. Mich.
- '1999), Judge Edmunds found thét thc Michigan Publié Service Commission corréctly dlctenninedv
that MCI had not shown that its sthch served a geographzc area comparable to the area scrved
by Amentech’s tandem sw:tch Importantly, she notad “MCI cun'ently does not have the -
authonty to serve every exchange in thebetm:t local access and transport area (“LA'I‘A") » 1d
: Whﬂe the opmxon does note that 47 CFR § 51 71 l(a)(3) reqmres the competmg camer swm:h to
| actuany serve a comparable geographlc area, the facts in the Mtchlgan Befl Telephone Co case
- mvolved anew entrant wluch had not obtamed state authonty to serve the area wluch it clmmed

9
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to bé cotnpafabl_e. 'In this case, MCI _had been previously detennin‘ed by the PUCO to be able to

provide local telecommunications service in the comparable geographic area in question.

In MCT World Cammunicdtions. Inc. v, Pacific Bell Telephone Co., No. C-00-
2171 VRW, 2002 WL 449662 (N.D. Ca. March 15, 2002), the Court found that the Public
‘Uhtilities Commission of the State of California improperly assumed that the similarity of the

j - comparable areas would, in the future, be eliminated once Worldcom's new switches were in

| ﬁla_ce. ‘The Court criticized the Cémmission’s untested fature assumptions which it used to
| ‘ | negate the pmsu;ﬁption of 'syx_tunetriééi rates clearly iinbed&éd m 47 CFR § 51.711. While the
( I | Court did invéiidate a decision based upon future assumptibris’, those assumptions were used by
| . the Staté Commiséion to preveﬁt sjmmetric rates in an otherwise comparable geograﬁhic area, as
| reqmred by federal law. | |
InIndzana Bell T elepkone Co. v. McCarsy, No. IP 01 1690 CMS 2002 WL

. 31803448 (S. D. Ind Dec. 13, 2002), the Court affirmed the decxsmn of the Indtanaf Utxlxty
| i Regulatory Connmssmn whmh found that AT&T was servmg a comparable geographxc area |
served by the LEC’s tandum sthch Because AT&T was already servmg customers in the
.locauon in questxon, the Court concluded that the Commission did not have to speculate gbout
' future cﬁ)m_té. The disﬁ'ict court concluded that the Comﬁlission’s ,determi;xation was neither

arbm'ary nor capnmous

| In the Court’s view, 47 CFR § 51.71 l(a), begins w1th the requlrcment that rates
" B / for transportatnon and termmatmn of calls between mcumbent carriers and compenng camé{s
: should be pr&cumptwely symmetncal Sectwn 51.71 l(a)(3) further explains that the costs |
| _' betwesn thq: two carriers shall be deemed to be identical 1f th_c switches myolved serve a
o _é.omparable geogréphiq-area. SR o o | o

10
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/ o * While the regulations do not define those circumstances in which a competing

oarrier “serves a compaxable geographic area,” the Court again refers to the deferonce owed to

/ o fthe Commxssnoners under the arbm'ary and capricious standard In this case, the Conumssmnens
rehed upon the fact that the PUCO had prewously found MCI able to serve the area in question
~and had granted the company an operatmg oernﬁoate. Further, the PUCO expressly permitted

and 'cnoour‘o‘ged any party to submit additioﬁal data available in the future which could call into

! N quest\on its conclus:ons that MCI would serve the areas in question. !
The Commissioners argue that, given the time constramts set forth in47 U SC. §

: 252(e)(4) roqmnng that arbitration be completed Mthm ninety days, that they could conclude

subject to lator modxﬁcauon, that MCI would serve the area _for which it sooghtvand obtamed

ceﬂiﬁc‘étion. In addition, there is evidence of record to suppor( the conclusion reached oy'fhé

" Commissioners on a factual basis as well. MCY's manager of network engineeting testified that

MCIfs'switch'in tﬂe Clevoland aroo was already in place, (Marzullo, 0. Testimony Tr. Ul at 318-
19y, | o BRI
o ThJSCourt oonclodes that ﬁm .Commissionots weref'neitliér aroitrary-‘nor' -

, capncnous in ﬁndmg that MCI had the capaclty to serve a reg:on in northoastom tho for whmh
it had applled and obtamod a Comﬁcate of Operatmn The Comrmssnonots oon-ectly applled

fodoral 1aw wluoh presumes that symmemcal rates will be assessed Unhkc the faots in MCI

: Telecommumcanansv Mzchzgan Bell Tetephone C‘o . Supra, the compctmg local exchange TR

L ,

s j_ carrier in tlns case had already obtamed stato authonzatlon 10 prowde telephone service in the R

comparable area at issue under §s 1 71 l(a)(3)

Fmally, thls Court is most reluctant to oonszder at le.ast a pomon of Amentech’

- clazms whu:h, tf true, could have been presented (¢ the Comxmssxoncrs aﬁer the PUCD mvxted f » | _ o

11
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the parties to resubmit additional information béaring on this issue. Under the provisidn_s set

forth in the Act for judicial review, it is most inappropriate for a district court to review matters

which have not been fully presented to the Commissioners.

. 'IV.
Based upon the foregoing, this Court concludes that the issues raised in Count I

| of thc Complamt are not sufficiently ripe for judicial review and the claim is DISMISSED

| w:thout prejndlce to re.ﬁlmg in the event an actual dtspute Iater arises. The Court further
EEEE concludes with regard to Ameritech’s Counterclaim that the Comrmssxoners were neither
= arbxtraly nor capricious in deciding to impose tandem rates and otherwise acted in accordance

 with federal law. This case is therefore DISMISSED pursuant to this Order.

IT 1S 50 ORDERED.

2-]9-3003 | e ,/’
DaTE . EDMURD A, SARGUS, -
A . UNITED STATES DISTRICT JUDGE
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